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INTRODUCTION
After more than 10 years of negotiations under the umbrella of the Cotonou
Agreement, the European Union (EU) and six members of the Southern Africa
Development Community (SADC) known as the SADC EPA Group1 concluded
talks on a new economic partnership agreement (EPA). The negotiations came
to an end when negotiators initialed an agreed text in July 2014.
In October 2015 the parties completed a process of verification to ensure the
legal soundness of the provisions. On 10 June 2016, the agreement was signed
in Kasane, Botswana, and on 10 October 2016, the agreement entered into
application between the EU and the Southern African Customs Union (SACU).
EPAs are reciprocal trade agreements between the EU and a number of
regional groupings from among the African, Caribbean and Pacific (ACP)
countries2 under which all parties commit to trade liberalisation, but under
which ACP countries can exempt sensitive products from liberalisation so as to
take account of their level of development.
EPAs replace arrangements which governed trade relations between the EU
and the ACP countries over four decades, during which the ACP countries
enjoyed free access to the European market but faced no obligation to liberalise
their own markets. EPAs therefore mark a profound makeover of trade
relations between the EU and ACP states.
This deep transformation of the trade ties between the EU and the ACP
countries has attracted the attention of a fair number of commentators. Some
of them have been dismissive of the EPAs themselves (by describing the
agreements as a sign of a “neo-colonial relationship”3 or by arguing that they
offer the “hollow promise of market access”4) or critical of the negotiations (by
faulting the EU for inflicting “tedious lectures”5 and for holding “most of the
cards”6). Then again, these objections have stood in contrast to other reactions
in the region on completion of the negotiations: it was said that the EU had
been “outmanoeuvred” by the African negotiators,7 that the SADC EPA Group
had “succeeded in fighting off what it regarded as the unacceptable demands of
the EU”,8 and that the results could be presented with pride.9 The strength of
the different reactions on the African continent that EPAs have elicited goes to
show that the reasons behind the agreement matter.

‘EPAs are reciprocal trade agreements between
the EU and a number of regional groupings from
among the African, Caribbean and Pacific (ACP)
countries under which all parties commit to
trade liberalisation, but under which ACP
countries can exempt sensitive products from
liberalisation so as to take account of their level
of development.’
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NEW TRADE TIES
This new start in trade ties between the EU and the ACP countries rested on
three convictions:
1. Access to the EU market could be further improved.
2. Any agreement would have to be in line with World Trade Organization
(WTO): to maintain the preferential treatment for ACP countries, reciprocal
trade agreements would be the way.
3. Reciprocal trade agreements may address the economic and political realities
of African development better than previous arrangements.

WHY ECONOMIC PARTNERSHIP
AGREEMENTS?
By the end of the 1990s the EU and the ACP countries came to a common
understanding that trade ties between the two groupings needed a fresh start.
This new start rested on three convictions. Although these convictions are
contested by some,10 they remain key to an understanding of how and why the
SADC EPA negotiations unfolded. The first conviction was that access to the
EU market could be further improved, because, despite decades of unilateral
free access, “ACP countries failed to increase or even maintain market share,
while less preferred exporters were able to raise their market share”.11 One
reaction to this (among others) was to wonder whether some degree of trade
liberalisation on both sides would not lead to a greater market share. After all, an
economy needs access to goods and particularly intermediate goods to prosper
and to expand its exports.
The second conviction was that any agreement would have to be in line with
World Trade Organization (WTO) rules. WTO rules prohibit discrimination
between countries and stipulate that any preferential treatment granted to one
country would have to be extended to all WTO members. This prohibition is
enshrined in Article I of the GATT and it is more commonly referred to as the
most favoured nation (MFN) treatment obligation.12 So how could the duty-free,
quota-free access for ACP countries be brought in line with this WTO
obligation? The so-called “enabling clause” was one option. This text says that a
party “may accord differential and more favourable treatment to developing
countries, without according such treatment to other contracting parties”.13
This clause, however, does not allow for discrimination between developing
countries. As it is, not all developing countries are ACP countries and therefore
not all developing countries benefit from the preferences accorded to the ACP
group. The enabling clause was therefore not of much help.
A second exception to the non-discrimination rule is presented by article XXIV
of the GATT, which implies that one could deviate from the MFN treatment
obligation through the negotiation of a free trade agreement.14 Such a free
trade agreement is understood as an agreement that liberalises “substantially all
trade”. There is no commonly accepted definition of “substantially all trade”,
but there is at least agreement that conformity with this criterion would
require liberalisation by all parties. So, to maintain the preferential treatment
for ACP countries, reciprocal trade agreements would be the way out.
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This is indeed what the leaders of the EU and the ACP countries together agreed
to do. This legal reasoning of course conceals the moral dimension of the
question of non-discrimination. In the absence of a free trade agreement, one
could ask whether it is fair to grant ACP countries, some of which are upper
middle-income countries (Botswana or Namibia, for instance), duty-free, quotafree access when other non-ACP developing countries, such as Bolivia or
Indonesia, do not get the same treatment.
A final argument for the EPAs, and one that gained currency, is that reciprocal
trade agreements may address the economic and political realities of African
development better than previous arrangements. Political leaders of African
economies have come out in favour of a relationship with the EU that caters for
the economic growth on the continent and that cements this positive dynamic.
This agenda was forcefully expressed by leaders of the EU and the African
Union when they called for “a fundamental shift from aid to trade and
investment as agents of growth, jobs and poverty reduction”.15

‘One of the main objectives of the SADC EPA
negotiations was to harmonise the import tariff
regime for the whole of SACU and restore the
common external tariff of what is known to be
the oldest existing customs union in the world.’

PECULIARITIES OF THE SADC EPA
This remodelling of EU-ACP relations applies along these same lines to the
trade ties between the EU and SADC EPA countries.16 However, trade between
the EU and the Republic of South Africa had already been governed by a
reciprocal trade agreement, known as the Trade, Development and
Cooperation Agreement (the TDCA). Negotiating the TDCA was concluded in
1999 and the agreement entered into force in 2000. It is an important factor in
understanding the outcome of the negotiations on the SADC EPA. The
liberalisation agreed on under the TDCA only binds the EU and
South Africa. This is somewhat odd because South Africa is joined together
with Botswana, Lesotho, Namibia and Swaziland (the BLNS countries) in SACU.
The defining characteristic of a customs union is that the member countries live
by a common external tariff: irrespective of the importing country, the import
duty ought to be the same.
Namibia, for instance, as it was not party to the TDCA negotiations, did not align
its tariff book vis-a-vis the EU with that of South Africa and as a result a container
from the EU arriving in Walvis Bay was charged with a different duty than the
same container arriving in Durban.
In other words, SACU was an imperfect union that did not function as it was
supposed to for imports coming from the EU. One of the main objectives of the
SADC EPA negotiations was to harmonise the import tariff regime for the
whole of SACU and restore the common external tariff of what is known to be
the oldest existing customs union in the world.
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This meant that each of the BLNS countries would first have to align its market
access for EU goods with that already offered by South Africa under the TDCA.
Secondly, for any new market access additional to the TDCA, SACU would
have to negotiate as a group. This is exactly what happened under the SADC
EPA negotiations.
The TDCA also provides insight into South Africa’s goals for the SADC EPA
negotiations. Under the TDCA, South Africa does not benefit from duty-free,
quota-free treatment. As a result, the ambition of South Africa in the
SADC EPA negotiations was to improve on what had been achieved
in the TDCA. Overall, the TDCA was asymmetrical in South Africa’s favour,
but in the agricultural sector South Africa felt that there was an unjustified
imbalance. It also argued that some rules governing trade were too strict and
deserved to be relaxed. Many of the TDCA’s provisions, such as those on
safeguards and dispute settlement, were in any event ready for an upgrade.

WHAT IS IN THE AGREEMENT?
While much has been written about the politics of EPAs, much less has been
published about the exact contents of the SADC EPA.17 One would have to
take the long march through the agreement to assess the new base on which
the trade relations between the EU and the SADC EPA Group are founded.
What follows is a step-by-step summary of the contents of the agreement.18

General provisions
From the outset, the parties set out that the agreement is based on human
rights and democratic principles. This is important, not simply because it
gives the agreement a moral basis, but also because it allows for the adoption of
measures in case a party fails to fulfil the obligation to live by these principles.
Article 110 of the agreement reveals what kind of measures can be taken. It
says that “nothing in this Agreement shall be construed so as to prevent the
adoption by either Party of appropriate measures pursuant to the Cotonou
Agreement”. These “appropriate measures” include the possible suspension of a
trade agreement.19 One can therefore conclude that the SADC EPA is governed
by a human rights clause, which has been the practice in the EU's trade
agreements for more than 20 years.20

Trade and sustainable development
The next chapter (Articles 6-11) deals with the link between trade and
sustainability. One hopes that trade leads to a transfer of best practices, to an
increase in trade of environment-friendly goods and to investors seeking
locations with well-developed labour and environmental conditions. However,
at times there is also the fear that countries lower labour and environmental
standards to gain a competitive advantage, or that high standards in reality
constitute a form of protectionism.
This interplay between trade and sustainable development is therefore a
necessary part of trade agreements. Under these provisions, the parties
reaffirm their commitment to the international conventions on labour and
environment that they have signed.
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‘Interplay between trade and sustainable
development is a necessary part of trade
agreements. Under these provisions, the parties
reaffirm their commitment to the international
conventions on labour and environment that
they have signed.’
They agree that they can only adopt and modify their environment and labour
laws provided changes are consistent with these agreements. Importantly, one
cannot derogate from or persistently fail to enforce such legislation. Should
there be a problem or an issue, each party can request consultations,
which means that a new platform has been created to discuss matters
of sustainable development.

Trade and development cooperation
The chapter on development cooperation commits both the EU and the
individual member states to supporting the implementation of the SADC EPA
through finance cooperation (Articles 12-15).
To make this finance cooperation a smooth process, it already lists priorities
and identifies possible interventions so that the allocation of funding will not
have to be designed from scratch. The scale of the development assistance
should not be underestimated.
Under the European Development Fund allocated for the period of 2014-2020,
support to regional programmes in Eastern and Southern Africa amounts to
$1.36 billion, and support for national programmes amounts to $7.5 billion
(covering 23 African countries).
Among this financing, Aid for Trade is estimated to amount to around
$2.9 billion. Even if these figures do not cover exactly the same territory as the
SADC EPA group, they go to show that the degree of financial cooperation is
considerable.
This chapter also includes rendezvous clauses for future cooperation in the fields
of public procurement, intellectual property rights, competition policy and
services and investment trade (Articles 16-19).
This means that the agreement itself has few legally binding provisions in these
areas (and that instead the provisions of the Cotonou Agreement remain
applicable), but it creates the potential for the initiation of future talks.

‘Under the European Development Fund
allocated for the period of 2014-2020, support
to regional programmes in Eastern and Southern
Africa amounts to $1.36 billion, and support for
national programmes amounts to $7.5 billion,
covering 23 African countries.’
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Trade in goods
Whether the EU or SADC EPA states liberalise their trade too much or too little
(Articles 20-31) will of course depend on the reader’s point of view, but any
meaningful discussion must start on the basis of solid figures (see Table 1).

Table 1 reveals that the EU has offered duty-free, quota-free access to
Botswana, Lesotho, Namibia and Swaziland, but in return, SACU countries
liberalise around 85% of their tariff lines, which translates into around 75% of
actual trade. There is therefore a significant gap between what the EU offers and
what its counterparts have offered in return. The EPAs are after all asymmetric,
development-oriented agreements, allowing the ACP countries to shield
sensitive products from full liberalisation.
SACU protects goods from full liberalisation in two ways. First, it excludes from
liberalisation 2.2% of all tariff lines, which translates into 13.8% of actual trade.
Second, for 12.9% of tariff lines (12.1% of actual trade), SACU has agreed to
partial liberalisation.

‘In contrast to the BLMNS countries, South
Africa does not benefit from full duty-free,
quota-free access to the EU. This was already the
case under the TDCA. The negotiations over
recent years have been about how the TDCA can
be amended to make it a better deal.’
Partial liberalisation can mean two things. It can mean a tariff reduction
compared with the MFN rate has been accorded to the EU.22 In other words,
there is a margin of preference for European goods compared with goods from
competitors, but some duty still needs to be paid. Such partial liberalisation
applies, among other items, to vehicles, car parts and textiles/clothing and
footwear. To give just an indicative example, EU exports of off-the-road logging
trucks will benefit from a five percentage point reduction compared with the
MFN rate. Alternatively, partial liberalisation can mean a tariff rate quota (TRQ)
has been agreed. Under a TRQ, a product would get a preferential rate, but
only for a given volume.
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Outside this volume, the full MFN duty will apply. TRQs are applied to a
number of agricultural products. For instance, wheat can be exported duty-free
to SACU, but only up to 300,000 metric tons. Once this threshold has been
reached, exports will face the normal MFN rate.
In contrast to the BLMNS countries, South Africa does not benefit from full
duty-free, quota-free access to the EU.23 This was already the case under the
TDCA. The negotiations over recent years have been about how the TDCA can
be amended to make it a better deal.
The table shows that South Africa will enjoy free market access to the EU for
more than 96% of actual trade and partial liberalisation for an additional 2.7% of
traded volume. The EU has excluded 1.9% of tariff lines from liberalisation
(which is equal to 1.3% of actual trade) and has partially liberalised 3.2% of tariff
lines (which constitutes 2.7% of actual trade). The latter are almost all
agricultural products and the EU stops short of full liberalisation for these tariff
lines in two ways. First, it may accord a tariff reduction compared with the MFN
rate. This is the case, for instance, for sugar confectionary, pasta, vinegars and
asparagus. The MFN rate for asparagus is 17.6% but South Africa will pay a
slightly reduced duty of 14.1%. Second, it may offer a tariff rate quota. South
Africa has, for example, been granted a TRQ of 80,000 metric tons of ethanol.
This volume of ethanol can be exported to the EU duty-free, but any volume
over and above this threshold will face the normal MFN rate.
A reasonable question now would be how much of this liberalisation is new and
how much has already been liberalised under the TDCA? The most important
novelty is that Botswana, Lesotho, Namibia and Swaziland have now legally
agreed to align themselves to what South Africa has liberalised under the
TDCA. What is more, any new market access granted to the EU additional to
the TDCA has been granted by the five SACU countries together in their
capacity as a customs union.
This therefore brings an end to the situation whereby the SACU members did
not impose a uniform external tariff on the imports of goods coming from the
EU. Second, South Africa has succeeded in improving on the market access it has
already been accorded under the TDCA.
The upgrade consists of full liberalisation of the fish sector, something
that was not yet accomplished under the TDCA, and South Africa has
also been successful in getting improved commitments from the EU on
selected tariff lines under TRQs for sugar, wine, fruits, fruit juices,
canned fruit, flowers, dairy products, jams and ethanol. The EU, in return,
has been granted new TRQ commitments by SACU24 on selected tariff lines in
the fields of pork, offal, butter, cheese, cereals and ice cream, and its fish exports
have also been fully liberalised.25

‘Botswana, Lesotho, Namibia and Swaziland have
now legally agreed to align themselves to what
South Africa has liberalised under the TDCA.’
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‘Safeguard
measures
recognise
that,
if
liberalisation causes severe hardship to a
country’s economic sector, then it should be able
to temporarily reintroduce the import duty that
has been reduced.’
Trade defence
Does liberalisation imply that trade is now completely left to market forces?
This is not the case. In the chapter on trade defence, a number of safeguards
have been agreed (Articles 32-38). Safeguard measures provide a “safety valve”
in recognition of the fact that, if liberalisation causes severe hardship to a
country’s economic sector, then it should be able to temporarily reintroduce
the import duty that has been reduced.26
The idea is that an industry in distress will then have a little more time to adapt
to the changing circumstances in which they have to compete. In legal language
this is normally drafted as a scenario in which “as a result of the obligations
incurred under the Agreement”, a product will enter a country's market “in
such increased quantities and under such conditions as to cause or threaten to
cause serious injury to the domestic industry”. This language is not set in stone
but the SADC EPA provisions employ similar language. Safeguard measures are
a staple of trade agreements, but notwithstanding their ubiquity, there can be
intense discussions on the details of the provisions. Parties may have diverging
ideas on the level up to which a duty can be reinstated, the duration of the
measure, the product coverage and so on.
The SADC EPA is comparatively generous given the large number of safeguards.
One can find (a) provisions on multilateral safeguards, (b) a bilateral safeguard,
(c) an agricultural safeguard, (d) a food security safeguard and (e) a safeguard
custom-made for the BLNS countries. On top of all this, the SADC EPA
contains an infant industry clause.
So why are there so many safeguards provisions? The main reason for this is
that EPAs are, by design, development-oriented agreements: the SADC EPA is
meant to help SADC EPA countries cement economic growth, and it is not
meant to displace domestic industries through cheaper imports from the EU.
The safeguards cater for various scenarios under which domestic industry can
experience injury. As such, the safeguards are meant to give comfort to
business operations facing increased competition (see Table 2).

‘Why are there so many safeguards provisions?
The main reason for this is that EPAs are, by
design, development-oriented agreements: the
SADC EPA is meant to help SADC EPA countries
cement economic growth, and it is not meant to
displace domestic industries through cheaper
imports from the EU.’
9

Table 2 reveals that the safeguard provisions do not adhere to some strict sense
of uniformity. There are differences in terms of product coverage, duration of
the measure, duration of the provision and the nature of the measure. These
differences partly relate to the fact that the beneficiary countries and the
product coverage for each safeguard tend to differ. It is notable that the
agricultural safeguard is different from the other safeguards in the
sense that its trigger mechanism is not based on a demonstration
(backed up by the necessary documentation) of injury to a domestic
industry, but is rather based on volume of imports.
Once a predetermined threshold of imports has been reached, the safeguard
can be invoked. This so-called volume-based safeguard is an unfamiliar sight in
trade agreements negotiated by the EU, and was agreed only on the condition
that the provision would be of a temporary nature. Also notable is that the
specific BLNS safeguard stems from the unease between the functioning of
SACU and the TDCA.
During the negotiations for the SADC EPA, the BLNS countries agreed to align
themselves with the degree of liberalisation that South Africa had already granted
to the EU under the TDCA. The BLNS countries have agreed to do so even
though they were never party to the negotiations for this TDCA.
In return for their flexibility, they have asked for an additional safeguard mechanism for those products that were considered particularly sensitive. This
explains why this safeguard only applies to the BLNS countries and only to a
selected group of 60 products. Lastly, the idea behind infant industry protection
is that particularly new industries are vulnerable to competition and that they
need protection until they can attain the economies of scale necessary to
compete.
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Customs and trade facilitation, TBT and SPS
A World Bank report from 2012 concluded that Africa is not achieving its
potential in food trade.27 It identifies, among other factors, technical barriers to
trade (TBT) such as costly border crossings and diverging sanitary and
phytosanitary (SPS) rules as obstacles to a thriving regional trade in food in
Africa.
This goes to show the importance of customs and trade facilitation and of
consistency and clarity in rules. This is why in the agreement three chapters are
dedicated to trying to address these concerns (Articles 41-68) by agreeing on
good customs practices and by establishing early warning mechanisms when
new TBT or SPS legislation is in the making. In the chapter on development
cooperation, customs cooperation as well as meeting SPS and TBT standards are
singled out as possible avenues for development financing.

Dispute avoidance and settlement
Trade leads to trade irritants. It is inevitable that trading partners will
have disagreements, particularly when trade is voluminous. These
might include faulty paperwork, claims of fraud, disputed science or measures
that go against the spirit or the legal provisions of the agreement. There are
endless possibilities for discord.
In the past, options to solve such bilateral disputes were essentially diplomatic.
Consultations, discussions and negotiations were the instruments of choice. In
the early 1990s, however, new options became available. Binding arbitration
procedures were introduced into the North American Free Trade Agreement,
and the EU followed shortly in 2000 with dispute settlement provisions in the
TDCA, the EU-Mexico Agreement and the EU-Chile Agreement. The shift
towards binding procedures resulted from the dissatisfaction with
the effectiveness of diplomacy and the growing experience in and
satisfaction with WTO dispute settlement procedures in getting to
neutral and less political solutions.28
Even if resorting to diplomatic tools remains the preferred option, the SADC
EPA contains such a modern and detailed dispute avoidance and settlement
chapter. Articles 75-96 show that the parties will first try to solve the problem
among themselves. If this is not successful, the parties can seek, in common
agreement, to find a mediator. If this also does not work, an arbitration
procedure will be initiated.

‘A World Bank report from 2012 concluded that
Africa is not achieving its potential in food trade
and identified, among other factors, technical
barriers to trade (TBT) such as costly border
crossings,
and
diverging
sanitary
and
phytosanitary (SPS) rules as obstacles to a
thriving regional trade in food in Africa.’
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‘The SADC EPA contains a modern and detailed
dispute avoidance and settlement chapter.
Articles 75-96 show that the parties will first
try to solve the problem among themselves. If
this is not successful, the parties can seek, in
common agreement, to find a mediator. If this
also does not work, an arbitration procedure will
be initiated.’
A panel of three arbitrators will rule on the dispute and the party complained
against will have to take any steps necessary to comply with this ruling. In case
of non-compliance the other party will have the right for compensation or
will be allowed to take “appropriate measures”, which could mean an increase
in duties.

Institutional and common provisions
All trade agreements contain technically important provisions on the definition
of the parties, the arrangements on entry into force, the territorial application
or the possibilities of accession of other countries. In the SADC EPA, these are
grouped together under the institutional and final provisions (Articles 100-122).
These also lay down the institutions that will be responsible for the
“management” of the agreement.
MANAGING THE AGREEMENT
A joint council at ministerial level will be responsible for the operation and
implementation of the agreement and will monitor the fulfilment of its
objectives. The joint council will be assisted by the Trade and Development
Committee, which in part will oversee the Special Committee on Geographical
Indications (GIs) and Trade in Wines and Spirits (responsible for monitoring the
development of the protocol on GIs and trade in wines and spirits) and a Special
Committee on Customs and Trade Facilitation (responsible for monitoring the
implementation and operation of the chapter on customs and trade facilitation
and the protocol on rules of origin).
Among these provisions is also spelled out how the SADC EPA will relate to the
Cotonou Agreement and to the TDCA.
The TDCA is not just a trade agreement. It is the instrument for
development assistance and steers the political ties between the EU
and South Africa. This is why the SADC EPA could not simply replace
the TDCA.
A separate protocol stipulates how and under what conditions the trade
provisions of the TDCA have been repealed by the SADC EPA.
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‘If a machine has components from all over
the globe, how does one decide where it is
coming from? For this, the agreement has the
Protocol on the Rules of Origin (Protocol 1).
These rules determine the economic nationality
of a product.’
Protocol on the Rules of Origin
The EU and the SADC EPA states have agreed to eliminate or reduce the duties on
substantially all products. For example, Namibia will have duty-free access to the
EU market. Yet how does one know whether a product is really a Namibian
product? This is a valid question given that value chains link countries around the
world. If a machine has components from all over the globe, how does one
decide where it is coming from? For this, the agreement has the Protocol on the
Rules of Origin (Protocol 1). These rules determine the “economic nationality”
of a product.
Two main factors determine the “economic nationality” of a product.
One is whether a product is “wholly obtained” in a country. On the face of it,
this is usually straightforward. Fruit coming from a Namibian tree, exported
without any further processing to the EU, is clearly wholly obtained. However,
are products of aquaculture, such as fish or molluscs, wholly obtained if they are
born or raised in Namibia but from imported eggs or larvae? The negotiators
under the SADC EPA decided that they are, but in trade agreements between
other parties they may decide they are not. Rules to determine whether a good
is “wholly obtained” therefore still need to be negotiated.
A second factor is to determine how much processing needs to take place
before a product gets “originating status”. This is typically (but not exclusively)
defined in two ways. One way is to determine how much value the
non-originating materials can have in the final value of the product (ex-works
price). For instance, to make a life-jacket, a country may import material from
China comprising up to 40% of the value of the final ex-works price of the
product, but not more. In other words, processing in the country itself needs
to account for 60% or more of the value of that product. Another way is to
demand a change in the tariff classification of a product. Each traded product has
a tariff code. This has been laid down in a coding system, called the Harmonised
System, which is managed by the World Customs Organisation. For instance,
“furniture” is classified under chapter 94 and the rule of origin states:
“manufacture in which all the materials used are classified within a heading
other than that of the product”. So, if, a table is made entirely of wood, then
using wood (which is classified under tariff heading 44) to produce a wooden
table (which is classified under tariff heading 94) will constitute a change in tariff
heading from 44 to 94. This tariff heading change means that sufficient
processing has taken place to qualify for “originating status”.
The Protocol on Rules of Origin also contains valuable provisions on a process
called “cumulation of origin” (Articles 3-6). According to the rules of origin,
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to export, for instance, canned fruit under preferential treatment, the fruit
would need to be harvested in the exporting country and it would then also
need to be canned and preserved in the same country. Cumulation of origin is a
concession that allows the fruit to be harvested in one SADC EPA state and
then preserved and canned in another. In other words, two countries (or more)
can try and meet the rules of origin for an industrial or agricultural product
together rather than one country having to do it all by itself. This can be done
without losing the preferential market access to the EU.29

Protocol on Geographical Indications
The agreement concludes with a protocol on geographical indications
(Protocol 3). GIs are the names of products “that originate in the territory
of a particular country, region or locality where a quality, reputation
or other characteristic is closely linked to the product's geographical
origin”.30
Above all, Gl provisions protect the intellectual property rights of the original
producers. Champagne is the obvious example of a Gl. The Gl names are protected against the commercial use of a protected name, or against any misuse or
imitation of the name. However, GIs can also help consumers distinguish
products in the market place and bring increased value to the products of local
communities. Under the SADC EPA, South Africa and the EU have agreed to a
protocol that brings such protection to 251 European GIs and to 105 South
African GIs. The EU GIs include wines, foodstuffs, beers and spirits. On the
South African side, the GIs are essentially all wines plus the three food GIs –
Karoo meat of origin, Honeybush tea and Rooibos tea.

ROOIBOS – A CASE STUDY
Rooibos can maybe serve as an example of what benefit Gl protection in reality
imparts. If the use of the name Rooibos becomes protected, it means the
following:
 A producer in an EU member state would like to market a tea, processed
from a plant from its own territory, as “Rooibos”. This is not possible because
the name 'Rooibos' is protected under the agreement.
 The producer decides to add the name of the region where his product
comes from -such as “California Rooibos”. This is still not possible as, even
though the true origin may be clear, the name Rooibos is protected only for the
South African product. It would have to be called something else – like
“California herbal tea”.
 The producer then decides to call it by a translated name, but makes
reference to Western Cape in the new name: the label suggests the tea comes
from South Africa. This is not possible because the agreement stops any
misleading indication as to the origin of the product even if the name is
translated.
 The producer then decides to use a different name, but adds well-known
images of Rooibos plants, Rooibos farming and images of the Western Cape.
This is not possible either, because the agreement protects against evocation –
that is when the consumer looks at the label, he or she thinks of the original
South African Rooibos.
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IS THE EPA A GOOD AGREEMENT?
The preceding section summarised the contents of the economic partnership
agreement. However, naturally, the more subjective question is whether this is
a good agreement. Time will tell whether the SADC EPA is successful in reducing
poverty, increasing employment and propelling economic growth. Yet debate
about the virtues of the EPAs started some time ago and, in reading the existing
literature, one encounters a fair amount of scepticism.
Concerns in these critical accounts have included: the effect that the EPAs
would have on the development prospects of EPA partners;31 the substantial losses
in fiscal revenues that EPAs may cause; the belief that EPAs will bring larger gains
to the EU than to the ACP countries;32 the fear that EPAs will have a damaging
effect on regionalism;33 and the limitations that EPAs impose on governments’
policy space.
This article seeks to contribute to this debate by providing a response to these
criticisms. This section will seek answers to three questions about the
features of the SADC EPA: (a) can the SADC EPA be considered a
development-oriented agreement; (b) can the EPA help in diversifying
the economies of the SADC EPA states; and (c) does the SADC EPA
respect policy space?

The developmental character of the SADC EPA
The EU is on average more economically advanced than the SADC EPA states.
Per capita GDP (in purchasing power parity) in the EU is $35,692 and in the
SADC EPA states $8,836. The objective of the negotiations was to reflect this
difference somehow in the agreement by making sure that the SADC EPA
states would get advantages that the EU, as the more prosperous partner,
would not.
The first of these advantages was the “asymmetric” market access: the EU
would open its markets fully, but the SADC EPA states would not need to
reciprocate in full. Instead, they would be allowed to shield sensitive products
from liberalisation. As a result, as shown already above, the EU offered dutyfree, quota-free access to Botswana, Lesotho, Namibia, Swaziland and
Mozambique, but in return, SACU countries liberalised around 85% of their
tariff lines which translates into around 75% of actual trade.
It is true that this is the most often cited example of how the EU has drafted
the agreement, so as to make it reflect the difference in economic development.
However, what is less known is that there are numerous benefits that
are available to some, or all the SADC EPA states, but not to the EU
(see Table 3).

‘Time will tell whether the SADC EPA is successful
in reducing poverty, increasing employment and
propelling economic growth.’
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If one were to summarise Table 3, one could say that the SADC EPA states will
benefit from financial assistance to make the SADC EPA a success; they will
have special safeguards to protect their domestic markets; they will benefit
from derogations from agreed rules such as on export duties, rules of origin
and fees and charges; and they will have more opportunities for cumulation of
origin than the EU will.
The agreement's developmental character therefore partly resides in the
numerous provisions that offer benefits to SADC EPA states but not to the
EU.

Diversification and beneficiation
There is widespread consensus that a diverse economy is superior to an
economy specialised in a few commodities. Diversification helps to make an
economy less vulnerable and renders it less at the mercy of world prices.
Similarly a diverse export base is also desirable.
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Table 4 reveals that the top 10 export products to the EU from each SADC EPA
state constitute more than 90% of all their exports to the EU (the notable
exception is South Africa). This means that their export base is narrow.
There is, however, no clear consensus on what should be done to ensure
diversification. Instead of exporting raw materials, would it be possible to
develop a processing industry and add value before exports take place? Or, as
the terminology goes in Southern Africa, can “benefication” be achieved?
Many factors could explain why diversification is limited. It could be because of
lack of credit, lack of access to skills and technologies, lack of market size or
because of macroeconomic factors or government practices and exploitative
elites, just to name some of many possible reasons.34
Does the SADC EPA then help in achieving this desirable
beneficiation and diversification? A first point to make would be that having
access to foreign markets is essential to make export diversification a success.
After all, there is little point in trying to broaden the export base when you have
no access to markets. The SADC EPA states are getting guaranteed duty-free,
quota-free access to the EU (or, in the case of South Africa, something very
close to that). The fact that this access has been laid down in a treaty means
that investors and exporters have the predictability that they need. Similarly, for
an economy to diversify, it needs access to affordable intermediate goods. The
World Bank, for instance, points out that in many African countries it is costly
to import fertiliser even if smooth trade flows could give a boost to African
agriculture.35 The EPAs are meant to facilitate the import of such necessary
inputs.
However, the SADC EPA does not stand in the way of protecting certain
sectors of the economy with high tariffs to allow for new industries to grow
protected from international competition. SACU for instance has only marginally
reduced tariffs in the car and textile sectors.

‘There is no clear consensus on what should be
done to ensure diversification. Instead of
exporting raw materials, would it be possible to
develop a processing industry and add value
before exports take place? Or, as the
terminology goes in Southern Africa, can
benefication be achieved?’
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The SADC EPA offers a host of safeguards. These allow the authorities, when
domestic industries are being injured by increasing imports, to raise the import
tariff back to MFN levels. The infant industry clause has in fact been written with
new industries in mind. New businesses (“infant industry”) may be vulnerable and
not ready yet to face the reality of the global marketplace. This clause allows for
the duty to be raised to the applied MFN rate to create a temporary buffer
for the businesses to mature.36 Of course, some academics argue that giving
help to infant industry could create “perpetual children”37 and that any
assistance will have to be granted in moderate doses. This is why the clause is
temporary in nature.
A more controversial tool is export duties (sometimes called the “poor cousins”
of import duties).38 When governments around the world introduce export
duties or export restrictions, the objective could, for instance, be to raise
revenue or to secure domestic supply. However, research has shown that, in
13% of the cases, the reason export restrictions are introduced is to encourage
domestic processing and seek an increase in value-added.39 The argument then
is that, by making it more expensive to export goods, and raw materials in
particular, an incentive is created for increased domestic processing. This
explains why SADC EPA states wish to have recourse to such duties. Whether
export duties actually are effective in bringing about beneficiation remains
questionable. The EU, for instance, tends to favour the prohibition of export
duties in the free trade agreements it negotiates (in the EU-South Korea
agreement, for instance, such duties have been prohibited).
Under the SADC EPA, there is a general prohibition on new export duties but a
host of exemptions allow SADC EPA states to use them all the same. Botswana,
Lesotho, Namibia, Swaziland and Mozambique may introduce temporary export
duties if they can justify such a duty for reasons of revenue needs, for the
protection of infant industries, for the protection of the environment or to
ensure food security. In addition, all SADC EPA states may introduce export
duties for reasons of industrial development (which, it is claimed, could lead to
diversification of the economy), on the condition that the duration of the
measure, the rate of the duty and the number of measures that can be taken at
the same time will be limited.
Finally, the rules of origin can also be exploited to help propel diversification.
First, cumulation of origin, as explained above, is a concession that allows for
two countries or more to try and meet the rules of origin together rather than
individually. The objective is to build value chains across the region. If the
possibilities to export under preferential rates increase, then the chances of
export diversification might increase in parallel. Secondly, the Protocol on Rules of
Origin contains an article on “derogations”. It is directly linked to economic
diversification and it is worth quoting. It states that “derogations from this
Protocol may be adopted where the development of existing industries or the
creation of new industries in the SADC EPA states justifies them”.

‘Under the SADC EPA, there is a general
prohibition on new export duties but a host of
exemptions allow SADC EPA states to use them.’
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What this means is that a SADC EPA state could be granted an exemption from
the rules of origin to facilitate new industries or industries in development while
maintaining preferential access. What is more, “the EU shall respond positively to
all the SADC EPA States” requests which are duly justified in conformity with
this Article and which cannot cause serious injury to an established EU industry.40

The SADC EPA and policy space

‘The standstill clause in the SADC EPA does not
apply to non-liberalised products. This means
there is therefore policy space left for the parties
that often is not available in other trade deals.’
One criticism of the EPAs is the agreements restrict the policy space of national
governments to steer their economies. The EPAs would tie the hands of
policymakers when they need the flexibility to react to economic upturns and
downturns. It is true that the SADC EPA restricts policy space in terms of tariff
policy. Now that tariff liberalisation has been agreed, national governments
cannot step away from their commitments and refrain from tariff reductions or,
worse, increase import duties (even if safeguard measures allow governments to
do so under certain conditions).
Yet what is less well known is that the SADC EPA does not lock in the duties
of those products that are not subject to any tariff reduction commitment. This
means that, for all the trade that SACU has excluded from liberalisation, they
are free to raise the duties. This is highly unusual because in normal
circumstances a trade agreement would contain a “standstill clause” that
stipulates that no duty can be increased.
However, the standstill clause in the SADC EPA does not apply to nonliberalised products. This means that there is therefore policy space left for the
parties that often is not available in other trade deals.
Similarly, the MFN clause has at times been identified as a rule that would
restrict the freedom of SADC EPA countries to negotiate other trade deals.41 An
MFN clause normally holds that the parties will extend to each other any more
favourable treatment granted in a trade agreement with another trading partner.
There can be various reasons for incorporating such a clause.
One could for instance consider whether it would be fair for SACU to liberalise
sectors in a trade agreement with a major competitor of the EU when these
sectors remain non-liberalised in the SADC EPA despite the EU's offer of 100%
free market access. An MFN clause would ensure that the EU would also benefit
from the concessions accorded to a third party.

‘An MFN clause normally holds that the parties
will extend to each other any more favourable
treatment granted in a trade agreement with
another trading partner. There can be various
reasons for incorporating such a clause.’
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One can think long and hard about such an approach, but the reality is that the
SADC EPA does not contain any automaticity for SACU countries (or for
Mozambique as a least developed country for that matter) to extend to the EU
any more favourable treatment that SACU has accorded to a third party in a
trade agreement. The article only says that consultations shall take
place to decide “whether and how to extend the more favourable
treatment contained in the preferential trade agreement”, if that
agreement has been negotiated with a “major trading economy”.
Setting considerations of fairness and partnership aside, SACU's policy
space therefore remains essentially unaffected.
Moreover, the SADC EPA states have negotiated hard to exclude any binding
commitments on trade in services, investment, intellectual property rights,
competition and public procurement.42
Trade in goods benefits from smoothly operating services trade, an open
investment climate and transparent procurement procedures. This is why
agreements on trade in goods often are accompanied by chapters on these
matters. The SADC EPA, however, does not include such chapters and policy
space is therefore not limited.

CONCLUSION AND NEXT STEPS
In the first half of 2016, the European Commission issued a study to make
public preliminary figures on the economic impact of the SADC EPA.43 The study
indicates that by 2035 individual SADC EPA countries are likely to benefit from
a GDP growth of between 0.01 and 1.18%, compared with a scenario without
the EPA.
Similarly, by 2035 SADC EPA exports to the EU are expected to increase by
0.91% compared with a situation without an EPA. Fiscal revenue loss, the study
shows, is expected to be limited as, on average, a decrease of 0.59% in duty
collection is anticipated. Overall, the study points to moderate but positive
gains that will derive from the SADC EPA, if there is:
1. Correct implementation
2. Diligent monitoring
3. Evaluation of the objectives of the agreement
4. Development financing by the EU needs to be rolled out
5. Design of regular stakeholder consultations

‘The parties need to design regular stakeholder
consultations to make sure that non-state actors
such as business associations, non-governmental
organisations, labour organisations, think-tanks
and academia are consulted and involved in the
unfolding of this agreement.’
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This is promising, but there remains an obligation on all sides to make sure that
the agreement will deliver these results. For this, five tasks need to be taken up
in the years to come.
First, a successful agreement will require correct implementation; the parties
need to live up to the obligations and commitments stipulated by the text.
Second, the parties need to undertake diligent monitoring to make
sure that the SADC EPA will impart maximum benefits, particularly
to the most vulnerable groups. This monitoring is an obligation.44
However, some thinking is still required on how best to do this. One could
study whether parties are actually using the trade preferences for their exports
(“preference utilisation rates”), whether cumulation of origin provisions are
being invoked, whether new industries start exporting to the EU and so on.
Along such lines, the parties would need to agree on a list of indicators the
monitoring of which would reveal whether the agreement is successfully in
operation or not.
Third, and this is a more long-term assignment, the parties would need to
evaluate whether the agreement is meeting its objectives. The objectives include
poverty reduction, regional integration, capacity-building and economic growth.
This is a more demanding task but it fits in well with the SADC EPA's revision
clause which states that the entire agreement will be subject to review no later
than five years after it enters into effect.45
Fourth, the development financing by the EU and the member states needs to
be rolled out to make sure that SADC EPA states are financially supported in
making the most of the SADC EPA. Finally, the parties need to design regular
stakeholder consultations to make sure that non-state actors such as business
associations, non-governmental organisations, labour organisations, think-tanks
and academia are consulted and involved in the unfolding of this agreement.46

This is a heavy agenda. Taking up all these tasks
will require a conscientious approach to making
the SADC EPA come alive and to aligning it with
the vibrant dynamic that is on display on the
African continent.
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